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BRIEF FOR THE APPELLANT 


Preliminary Statement 

The United States of America appeals from an Order of 
the Honorable John T. Curtin, United States District Court 
Judge for the Western District of New York, entered on 
Decemlwr 21, 1973 suppressing certain Government evi- 
dence in a prosecution of defendants Anthony James Sebas- 
tian and Patrick Gibbons for uttering and passing forged 
United States savings bonds, and for conspiracy to do so, 
m violation of Title 18, Umted States Code, Section 472 
and 371, respectively. 
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Tlie evicleiicf so suppressed consists of certain stock 
certificates, credit cards and payroll checks seize<l from 
defendant (iihhons hy a <leputy sheriff of Marion County, 
Ohio; and a written statement taken from defendant 
Sebastian h^ a United States Secret Service Agent in 
HutTalo, New York. 

The District Court suppressed this evidence at the con- 
clusion of the Suppression Hearing when the (lovernment 
declined to tarn over to the appellees the investigative files 
of the sherilT of Marion Coimty, Ohio and ])ortions of the 
investigative file of the United States Secret Service in 
Buffalo, New York. The District Court ordennl this mate- 
rial turned over at the Supi)ression Hearing based solely 
uj>on the .Jencks Act, IS United States Code, Section 3500. 

On January 14, 1074 the (ioveriunent fileil a Notice of 
A])j)eal pursuant to Title IS. Unite<l States Code, Section 
3731. 

Questions Presented 

1. Does the Jencks Act, IS L’uiteil States Co«le, Section 
3.500, authorize a District Court Judge to require the (iov- 
ernmeiit to turn over to the defense at a pre-trial Suppres- 
sion Hearing, all <tr portions of the investigative files of 
(iovernment witnesses who testify at the pre-trial hearing 
concerning the obtaining of certain challenge<l evidence? 

'2. Are investigativ** files of state and federal agencies 
sub.i**ct to production at trial under the Jencks Act as a 
“statement” as defined in subsection (e) of IS United Statec 
Code, Section 3.500. 
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Statement of Facts 

Oil June 21, 11)73, appellees were mciicted tor passinj*' 
juid uttering forged Uiiiteil States savings bonds, and con- 
spiraey to do so, in violation of 18 United States Code, 
Section 472 and 371, respectively. 

On December 11), 11)73, the District Court held a Suppres- 
sion Hearing on defensi* motions to suppress certain items 
of (iovernment evidence. Two (iovemment witnes.ses te.sti- 
lied at this bearing. 

The first witness, (lary C. Helim, a deputy sheriff of 
Marion County, Ohio, testified to the arrest of defendant 
Patrick (iibbons in the State of Ohio on December ,8, 11)72 
on a state charge of passing forged checks and to a contein- 
poraneous search and resulting seizure of four challengeil 
items of evidence: (1 ) Five stock certificates in the name 
of Robert (loulder ((Jovermnent Exliibit #1) (2) Twenty- 
six credit cards in the name of Itobert (loulder (Covemment 
Exhibit #2) (3) Sixteen lllauer Manufacturing Comjiany 
checks payable to Robert (loulder ((iovernment Exhibit 
?f3) (4) Sixty Itlank Rlauer Manufacturing Comjtany 
checks ((iovernment Exhibit ^^4). These items were stolen 
from the Roliert (loulder residence in Ohio on May 14, 
l!)72, along with the I'nited States .'iavings bonds which 
are the sulij<*ct of the indictment in the jiresent case. See 
'I’ranscript of Sujipression Hearing (hereinafter designateil 
as 'I'r.) p. '), pp. 13-1!). Subsequent to Deputy Sheriff 
Relim's ilirect examination, the District Court ordered the 
(Iovernment to turn over to defense counsel the investiga- 
tive fil(»»< <tf the Sheriff of Marion County, Ohio. Tlu'se 
files related not only to defendant (iibbons but also to a 
codefendant in the Ohio check forging case, a (leorge A, 
(Ireeii, who is not a defendant in the ca.se-at-bar. The 
Ohio Sheriff's investigative files. Court Exhibits 1. 2, and 


4 


3, all sealeil exJiibits, include, among otlier tlungs, a com- 
plaint sheet or investigative rej)ort, a personal file on 
Oihhons and a personal file on Green (Tr. pp. 20-127). H'lie 
Court ordered the Government to turn over the Ohio 
Sheri IT's investigative files on the grounds that the files 
are Section ItotK) or Jencks material and, as such, must he 
tiinuHl ovi'i- to the defense at a pre-trial Suppression Hear- 
ing. To reach this, result, the Court interprettnl the word 
“trial" in Title IS L'nited States Co«le Section 3.')0()(a) to 
include a pre-trial Suppression Hearing. The Government 
declined to turn over the Ohio investigative files on the 
ground that .lencks material should not he disclosed until 
after the witness has testified on direct exiunination at 
trial, as opposed to a jire-trial hearing. The Government 
eited as authority for its refusal United Staten r. Covellu, 
410 F2d .■)3(; (2ii(i Cir., l!>(i!»), cert. den. 3!)(; IJ.S. S7!» tl!»(i!)) 
(Tr. pp. 30-31). 

'file second Government witness, Samuel ,1. Zona, a 
rnitetl States Secret Service Agent in lUitTalo, New York, 
testified to his arrest of dcdeiidant Anthony ,lames Sehas- 
tian on May 24, 1073 and to Sehastian's suhsequent execu- 
tion of a written waiver of rights form (Government 
FiXliihit No. .')) and a signed written statement (Government 
Kxhihit No. (i) (Tr. pp. 41-4.‘)). Suhsequent to .Vgeiit Zona's 
direct examination, the District Court riKpiesti'd the Secret 
Service’s investigative file (Goveriunent E.xhihit No. 4, a 
sealed exhihit) for review and thereafter directed the 
jirosiH-utor to designate that portion of tin* SiK-ret Service 
investigative file, which, in his Court, would normally he 
reipiired to he turned over to the defense attorney as Jencks 
material. These items were marked as Court Exhibits Nos. 
.') ainl (i and are also sealed (‘.vhihits. The Court directed 
that this material he turned over to the defense attorneys 
at the liearing. The Government made the same objection 
to such disclosure (Tr. ])j). 4.')-r)()). 


lioth Government witnesses testified tiiat tliey consulted 
limited portions of tlieir investi^-ative files l)efore taking the 
witness stand solely to refresh their recollection as to 
times and dates (Tr. j)]). 20-21, 23, 4r)-4()). In addition, 
the C’ourt made it clear that its ruling was not l)ased on 
“tiiat old rule of evidence which jicrtains to civil cmses and 
other cases than when a witness reviews a statement, a 
record he made on a prior occasion, that if he uses that 
to refresh his recollection for trial that it should he made 
uvailalile for cross examination.” (Tr. p. 47). Inst<*ad, the 
Court sp(‘cilically stated that it was relying ujion the Jencks 
Act, 18 United States Code Section 3500, in ordering the 
Government to di.sclose the investigative files at the hearing 
('I’r. pp. 21, 2(1, 20-.34, 47-48). 

In response to detense motions, the Govei'iiment r»‘pr(“- 
sented and continm>s to represent, that it has no material 
exculpatory to the d(‘fendants under the doctrine of Bradi) 
I. .^iuriiluH^I, ,173 l .S. 83 (10(i3). (See JfesjMJiise of Gov- 
ernment to defendant Sehastian’s motion and Kesponse of 
Government to defendant Gihhons' motion.) 

.\t a pi ior Suppression Hearing held hefon* the same 
.judge, three weeks earlier on Novemher 20, 1!»73 in United 
Stale.s r, Annette ,\ii()ent, Manuel Uerilomo, Stephen K. 
Lei)! and Daniel A. S'ugent (Clf. l!»73-!)7; CH. 1073-224), 
the Court announced its intention to prospectively rei^uire 
the Government turn over those portions of the investiga- 
tive rejiort of Government witnesses which relate to testi- 
mony givim hy them U|)on direct examination at pre-trial 
hearings. (See the Appendix for the Ajipellant, ji. 12.) 
The case-at-har represents the first attempt hy Judge 
Curtin to jiut this policy into effect. As Judge Curtin 
stated at the hearing: “you realize under the sort of gen- 
eral rule that I intend to enforce in the.se cases, and that 
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is at tlie time of lioariiig tliat J want any tliirty-five hundred 
inateriar’ (Tr. p. _1 ). At tlie earlier hearing in the Nugent 
case, the Court seemed not only to condition its prospective 
ruling upon the Jencks Act hut appeared to have intended 
it also as a disciplinary measure directed at the federal 
agency involve<l in that case in order to force that agency 
to change their reporting methods, wliich the judge charac- 
teriztHl as like “soup". (Apptuidix for Appellant, pp. 6-8.) 

At the conclusion of the hearing on December 19, 1973, 
Judge Curtin, based upon the Govermnent’s refusal to tuni 
over the investigative files in question, sujjpressed all the 
Goveniment’s evidence; and on December 21, 1973 entered 
a written ortler accordingly. 

On January 14, 1974 the Government filed a Notice of 
Appeal pursuant to Title 18 United States Code, Section 
3731 and on that day, as required by S(*ction 3731, certified 
that the appeal was not taken for the purpose of delay and 
tliat tlie evidence suppressed is substantial proof of facts 
material in tlie case. 
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ARGUMENT 
POINT I 

The Jencks Act, 18 United States Code Section 
3500, does not require the Government to turn over 
statements of its witnesses until they have testified 
on direct examination at trial. 

Tlie Jencks Act, 18 United States Code, Section .3500 
provides in pertinent part: 

(«i) In any criminal prosecution hroup:lit liy the 
I 'nited State.s. no statement or report in the jwssession 
ot th(* United States which was made hy a (lovernment 
witness or prospc'ctive (iovernment witness (otlier tlian 
the defendant) shall he the subject of sul)|M*na, dis- 
co\(>ry, or inspection until said witness lias testified 
« .1 direct examination in the trial of the case. (Kmpha- 
sis added) 

(It) After a witness called by the United States has 
te.stifK'il on direct examination, the court shall, on 
motion of tin* defendant, order the United States to 
produce any statement (as h<‘reinafter defineil) of tin- 
witness in tin- pos.sc-ssion of tin- Uuite<l States which 
relates to the subj»-ct matter as to which the witness 
has testified. If the entire cont(-nts of any such state- 
ment r(-lat(- to tin- subject matter of the ti-stimony of 
the witin-s.s, the court siiall onh-r it to lie delivered 
directly to the defendant for his examination and use. 

The Jencks Act was enacted September 2, 1!).57, as a reac- 
tion to what Coni^ress .saw as “loose interpretation by lower 
Federal courts of the Suj)reme Court ilecision" in Jencks 

I uiteil States, J5J U.S. t!57, dwiidetl on June 3, l!f57. 
'J'he legislation was drafted to correct this loose interjire- 
tiition and to establish “a unifonn proci-dure throughout 
the Fetleral courts so that law-euforc.(‘ment agencies and 
defendants will not be confronted with different interjire- 
tations and different rulings.” (ll.R. Kep. No. 700, S5th 
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Coug., 1st Soss., July 5, l!)u7, pp. 4-5; see also S.Kep. No. 
569 S5lli Cong., 1st Sess.. July 1, 1957, p. 2.) 

The legislative history surrounding the })assage of the 
Jeneks Act makes it ahundantly clear that statements of 
Government witnesses are not subject to production until 
tin* witness lias been called am has testified for the (lovern- 
nieiit at trial. 

A bri»‘f recital of some of this history will show this to 
be the case. On June 2S, 1957, Attorney (leneral Herbert 
Hrownell, Jr., testified at a hearing before the Senate 
SulK'ommittee on Improvc'inents in the Federal t'riminal 
Code, which SulK*onunitt(‘e was part of the Committee on 
the Judiciary. The SulK-ommittee was considering legis- 
lation. sjiecifically S.2377, to ameml procedures for produc- 
tion of statenumts and n*])orts in federal criminal cases in 
light of Jemks v. [’uitcti States, supra. Attorney (leneral 
Hrownell testified that some lower Federal courts had erro- 
neously interpreted the Su])reme Court decision in Jetuks, 
sujtra, to wpiire pre-trial jirodiiction of (iovernment re- 
jiort.s. Attorney (leneral Hrownell statisl that ti e legisla- 
tion now under consideration, which had bi“en dratted by 
till' Department of Justice, would solve this problem by 
setting definite guidelines for the trial court; “the elTi'ct 
of the bill would be to establish . . . that statements and 
rejMirts to be usml for impeachment of a (lovernimmt wit- 
ness are not subject to production until the witness has 
been calleil and has testified for the (Iovernment”. (S.Hep. 
No. .569, S5th Cong., 1st Sess., July I, 1957, pp. 7-8, see also 
II. b’ep. No. 7(MI. S.5th Cong., 1st Sess.. .Inly .5. 19.57, pp. 
11 - 12 .) 

'I'lie Senate Judiciary t'ommittee issued a .second rejiort 
on the jiroposed legislation to clarify jirocedures alter 
Jeneks (S.Kep. No. 981 , 85th Cong., 1st Sess.. August 15, 
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1957). In tills Heport, the Committee catalogued as part 
of the laundry list of horrors following Jeticks, a Federal 
Court decision in the Soutlieni District of Texas where the 
trial judge had instructed the United Stati's Attorney to 
turn ove ■ the entire investigative file in a jxmding criminal 
case lor examination l»y the defen.se prior to trial. 1'he 
Comnii^ie, specifically stated that this was a misinterjire- 
tation and inisniKhTstanding of the Jetwks decis.on and 
that t'le legislation under consid(*ration was designed to 
correct <his prol.lem (S.lfep. No. })Sl, S5th Cong., 1st Se.ss., 
.Viigust 1.'. 1!).»7, p. li). As th»‘ Committee .stated: “one 
ot the catisi s of inisrepre.sentations is tin* fact that there 
apiiears to he great uncertainty as to when the statements 
of witnesses are to he produced . . . The committee is of 
the opinion, and the hill so jirovides, that statements of 
witnes.sos should not he suhject to production until the 
(lovernment witne.ss who is the punitive .source of such 
statements, has himsell testified. In other words, it is the 
.specific intent of the hill to provide for the jiroduction of 
statements, reports, tran.scrijitions of recordings, as de- 
scrihed in the hill, after the (iovernment witness has testi- 
fied against the defendant under direct examination in o|>en 
court, and- to prexent disclosun* hefon* such witness has 
festificil." (S.Uep. No. PSI, .snp/«, p. 4). In an Appendix 
to this Report, the Committee stated that the overwhelming 
judicial thought since Jencks does not ajijil.v to pre trial 
Jiroduction ol statmnmits which, instmid, are governed e.\- 
clusively hy the h’ederal Rules of Criminal I’rocednre IC 
and 17(c) (S.lfeji. No. 9S1, pp. S-9). 

'I'he discussion on the floor of the Senate, contempora- 
neous with th(‘ l^•^)ort, fiirthei- demonstrates Congress’ 
intention that the projto.sed legislation did not encoin|tass 
Jire-trial disclosure of stateinmits of (Jovermnent witnes.ses. 
For example. Senator Coojier in discussing the question on 
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tlie floor of the Senate on August 23, 1957 state^l that 
S.2377 provided a limitation tliat Government records wll 
l)e pro<luced only after the witness had testified. Senator 
O'Mahoney, the floor manager of the hill, resjtonded that 
Senator ('oo|K‘r was correct in his understanding and ad<le<l 
that the records woiihl «tnly he turned over after the witness 
had testified at trial (Congressional Record, Senate, p. 
15783, August 23, 1957). 

In an insert to the Congressional Ret*ord hy Senator 
O'Mahoney on Augu.<t 2(>, 1957, S.2377 is descrih«‘d as spe- 
cifically providing that statements and reports of a Govern- 
ment witm*ss shall he produced only aft»‘r such witness has 
te.stilied on direct e.xamination during the trial ami that 
S.2377 will correct the misinteri)retation of the Jcitiks 
decision of some Feileral Courts who had recpiired the 
Goverunient to turn over these statements prior to trial 
(Cong. R. pp. 1,5939-15940). 

The language dilTerences hetw(*en the House (li.R. 7915) 
and the Senate (S.2377) hills were worked out in confer- 
ence. The resulting legislation dramatically demonstrates 
the intention of Congress. S.2377 originally provided in 
|K*rtinent part : 

“(a) In any criminal prose<Mition lironght hy tlie 
Cnited States, any rule of Court or procedure to the 
coutrar uotwithstamliug. uo stat«‘meut or rejiort of 
any pro.-jM‘ctive witness or im-isou other than a defeml- 
ant which is iu the possession of the Cnited States 
shall Ih* the suhjtK-t of suhpena, discovery or inspection, 
except as provided iu paragraph (h) of this .s»‘ction." 

The Conference Coiuiuittee added to suhsection (a) of 
•Section 3.5IH) in S.2,'177 above, the phra.se which api)ears in 
the law “until said witness had testifie«l on direct examina- 
tion in the trial of the ca.se." The purpose of this phrase 
was to “make it ahundantly clear that no such statement 
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need he produced until said witness has testified on direct 
examination in the trial". (Cong. K. 1271, 8r)th Cong., 1st 
Sess., August 30, lOoT. p. 3). When the Conference rej)ort 
was jut'.MUited to the llou.se, on Augmst 30. lOf)? Kei)resen- 
tative Keating, one of the lloor managers in the House, 
explained that the reason for the addition of the phrase* 
quoted aleove was that “there* was fear tJiat there was lan- 
guage in .se‘e*tiein (a) of the Senate hill (S.2377) whie*h weeiihl 
imply the* right eef elefeiielants te) get such e*vielenc. he'fore* 
the*y e*ve‘r geet into the* e*oui‘trooin. The woreling h(*re not 
only ehtes not r(*e*e)gnize* that the*y might have such a right, 
hut pe)sitive*iy anel ele(inite*ly .says they shall not have that 
right." (Cong. It.. Ileeu.se*, p. 10730. August 30. l!t.')7). 

Thus, both the weueling eif the .Jencks Act anel the |)e*r- 
tinent legislative histe)ry make it ahunelantly e*le*ar that 
Ce)ngre*ss elid not intenel productie)n of statements of (iov- 
ernment witness at anytime prior to trial. 

'file ca.se* law feellowing e*nactme*nt of the Jencks Act 
re*cognize*s and imjelements this clear intent of Ce)ngre*ss. 
The first e‘a.<e te» come up tee the* Supre*me Court after 
pas.sage* eef the -Je*ncks .\ct. e-eenstruing the Act was Palcrma 
r. I iiitdl Stall's, .300 I’.S. 343 (lO.lO). In Palermo, the 
Supreme Court afte*r examining the legislative hi.story anel 
the clear wording e)f the .\ct. sets forth guiele‘line*s tor e*on- 
strne'tion e>f the statute: 

“. . . the* de*taile*(l partie-ularity with whie*li Cemgie'ss 
has spetke*!! has narre»we*e| the* se'eepe* fetr m-e-elful juelie*ial 
inte‘rpre>tatie)n te» an unusnal eie*gre*e*. 'I'he* statute* cle*ar- 
ly ele*tine*s pre)e*e*elure*s anel plainly inelie'ate*s the* e*ircnm- 
stnnce*.s for their application, (p. 34f))" 

3'he Se*conel Circuit has consistently fe)lle)We*el this guiele- 
line in construing the Je*ncks .\ct. 'I'he* most re<*e*nt case* 
involving the question of pre-trial di.sclosure of Jencks 
material is Vmted States v. Percevault (slip opinion at 
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pp. 12on-12Sl), decided l>y the Second Circuit on January 
8, 1974. Tn Perca auU, District Court Judfje Weinstein liad 
directed the Cioverninent to disclose to the defense certain 
material enconi])asscd within the Jeneks Act prior to trial. 
In reversing Jinlge Weinstein, the Second Circuit in an 
opinion written l)y Chief Judge Kaufman held that the 
District Court has no discretion under Jeneks Act to order 
pre-trial <li.<closure of statements within the Act: 

“The Jeneks Act. which is the exclusive vehicle for 
di.sclosurt* of statements made hy ( loverninent wit- 
ness(*s, Pah rmo i. Vuiicd States, HdO C.S. .‘14J (19;)!)), 
was intt'i'.ded to s(‘rve sevei'al Mur])os<*s. On tin* one 
liaTid, it protects the rights of a (iefcuidant hy laMpiiring 
tile court to gi\e the defendant acc»-ss to relevant jirior 
statements of a witness after the witness has testified 
at trial (IS C.S.C. 3.'»(H)(h)), On the otlun- haiul. the 
jirosecution cannot he eoini»elle(l to disclose* stat(‘in**nts 
of the witness hefore he has testifieel on direct exam- 
ination (IS r.S.C. :r)0()(a) ). This unique hut limited 
discovery device* re'pre*se‘nts .a h*gislati\'e* ele*te*riuination 
that ae*<*e*ss te) a witue-ss’s state*iue*nt e*oulel he* use*ful in 
itnpe*aching a witne*ss hut was not iute*nele*el tee he utilized 
in prejiaratiem feir trial. Palermo r. I uited States, 
sujira, Jht) C.S. at 34!); 19. >7 I .S. Ce)ele t ong. & Aelm. 
News lS(i2-<!4. lS(i9. Cut se*e* liradi/ r. Mariihiml, supra. 
Sine*e the* only state*iue*uts in issue* iie*re are* e-learly theise 
eif prospective wituesse*s aiiel are* acceireliugly withiei the 
.>ece>]ie e)f C.S.C. 8.')(H)(a). the* elistrict e*e)urt eliel not 
hav<* the statuteiry autheuity to ceuiqie*! elischisure*. o\a*r 
tin* ge)ve*ruiue*nt’s oh,ie*i*tieui. lU'ieu' te» trial, (pp. 127.1- 
1274).” 

1’hus J'ereeeaalt cle*arly e*stahlishes that a District Ceuirt 
has no authority to re*quire* the (Jovernme*nt to <lisclose 
statements of its witnesses prieir to the time the witness 
testifies at the trial e)f the e*ase*. The Seconel Circuit in 
aneither case*. P uited States r. Vovello, 410 F.2el .TKI (2nel 
Cir.. 19(i9); cert, elenieel 390 C.S. S7!) (1!H)9) held that the 
weirel “trial" which appears in Title IS Cnited States Coele, 
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Section 3r)00(a) means ti-ial, and does not mean a pre-trial 
suppression hearing. In reaching this conclusion. Judge 
A\ aterman writing for the Second Circuit, stated: 

‘“'I’lie Act was enacted hy Congress in order to (pialify 
the loose int<‘rpi'etations tin* low»'r fed«>ral courts ha<l 
acconh'd tlie Supreme Court d»‘cision in Jtiirhs r. 
I'niUd States, C.s. ti')?, 77 S.Ct. 1(H)7. 1 L.Kd. 2d 
I KM (It).)i ), and to pro\'ide an exclusi\'e proci'dure 
for iiandling demands hy a defendant for the produc- 
ti<»n ot statements r(‘p((rts, and similar material that 
government witnesses had given to law eiirorcenient 
agencies prior to the deKmdant’s trial, (p. ol.'l)” 

The Corello court went on to distinguish that case from 
I'niieil States r. Foleif, 2S3 F.2d 582 (2d Cir. l!Ki(l). It 
is the J'lile/I ca.se that Judge ('urtin in the case-at-har read 
as leaving the (piestion of the timing of the production 
of Jeiicks material to the “discretion” of the trial .judge. 
A close reading of Fole/i indicates that this is not correct. 
In I' aleif, tin* Second Cinant deni(‘d the (ioveiaiment's jteti- 
tion for the e.\t ractrdinary v rit of mandamus (Will v. 
Vhited States, 3S!» C.S. IK). 1( 7 (l!)(i7)) to direct a District 
Court Judge to vacate* orders for a Inairing ami for a |)ro 
• luction <»l documents in a jere-indictinent proceeding hy 
taxpa.veis to suppress c»‘rtain evidence pursuant to F(*deral 
Kule of Criminal I’rocednre 41(e). The (lovernment re- 
.sorled to a writ of mandamus, the s«*cond applieel for in the 
case, j)rior to attending the* .scht‘duled li<*aring. 'I’he pri- 
mary reason for the Second Circuit's ilenial of the (lovern- 
ment's writ appears to he that the (love-num-nt's request 
lor a writ was pre'inatiin* since the (iovernment askeil for 
it prior to the hearing ami i)rior to .sanctions having heeii 
taken against the (iovernment for failure to produce the 
documents. Directing itself to this point tin* Ci>urt stated: 

"We see no imlicatioii from the lransc:'ipt ol' the argu- 
ment that tin* .judge will reipiire any di.sclosure to the 
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taxpayers of Ciox enuneiit files unrelated to the narrow 
issue of the lejral search inconsistent with the appli- 
cable principles of law. (p. 584)” 

Just prior to the above quoteil statement, the Second Cir- 
crit listeHl the Jencks Act as one of those “applicable prin- 
ciples of law.” Furthermore, the bulk of the documents 
at issue in I'oleif do not fall within the Jencks Act. 

The Second Circuit in [’nited States r. Percerault, supra, 
ad<lressed itself to the question of the District Court 
Judge’s “discretion” in administering the Jencks Act; 

“We shouhl note tinally that we see nothing incon- 
sistent between our holding that tin* trial Judge is 
preventeil by the Jmicks Act from ordering pretrial 
ili.sclosiire of statements ma<le by a jirosjiective govern- 
ment witness over the government's objection, and 
cases which have alVordetl the district Judge a measure 
of discretion in administering the .\ct. Those cases 
(lid not consider the tiniiny of the disclosure, but 
focu.sed instead on a delinition of the term •statement’, 
I'nited States i . Au(jenl)lick, I’.S. 34S, 355 ; 

Palermo r. I'nited States, supra, 3()(> I'.S. at 355; or a 
determination of tin* ai>j)ro])riate procedures for trans- 
mission of .Jencks .\ct material at trial, I'nited States 
r. (iardin, 381] F.'Jil (KU (2d Cir. IPtiT).” (Kinjihasis 
aitded) 

'I'hus, reading Percerault and Corello together, the Sec- 
oinl Circuit clearly holds that the District Court has no 
authority uiuler tlu* .Jencks Act to require the IJovernment 
to disclose statements of its witnesses prior to trial ami 
that trial does not encompass a pre-trial su|)|)ression hear- 
ing. 

'file conclusion reached by tlu* S»‘cond Circuit in Corello 
and Percerault has also been reached by three other Cir- 
cuits, the i''ifth, the .Seventh and the Tenth. No Circuit 
aplK'ars to have held contra. 
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In Vnited States v. M mtos, 421 F2d 215 (5tli Cir. 1070), 
Port, denied .107 I .R. 1022 (1070), the defendant, on a})j)eal 
from a eonviction for th»‘ft of certain coins from tlie United 
States mails, contended that under tlie Jencks Act he was 
entitled to the postal af,^ent's written report at a pre-trial 
supi)ression heariiif? held to determine whether to suppress 
coins seized from the defendant and defendant’s written 
statement. In approvina; the district court’s refusal to 
require the ( ioveiiimeiit to turn over its report at the pre- 
trial heaiiiifi', the Fifth Circuit commented: 

‘•A<-con!iii;;- to terms of the .lencks Act. 

however, Moiitos (the defendant) was not entitleil to 
<‘XJimine the report until Stokes (the aj-ent) had testi- 
fied ‘on direct examination in trial of the case’. IS 
r.S.C. .Section :i.'»(l()(a) (IDCl), and due pi'ocess (hies 
not re(ji:ire premature production at pretrial heariiif^s 
on moticins to snjipress of .statements ultiniatelv suh 
Ject to <li.sco\cry under the .Jmicks Act." (jij). 220-221) 

'I’o th(‘ .same effect is I'liited State.s r. Li/les, 471 I'2d 11(17 
(.'ith Cir., 1072). 

'file Seventh Circuit in I'nited States r. McMillan (7th 
Cir., October 17. 1072) granted the (lovernment’s petition 
lor a wi’it oi mandamus where a district court judjie had 
ordered the ( io\ crnnu'nt to turn over to the defen.se prior 
to trial statements of all co-defendants, some of whom 
were to he (ioverniiient witnesses at the trial. 

d’he Seventh Circuit read 'I'itle IS L,'nit(*d State.s Code. 
Section .’l.iOOta) and Federal Rules of Criminal Procedure 
l(i(f?) to prohihit a district court Judge from ordering pro- 
duction of statements of (iovernment witnesses before thev 
have testified at the trial. 

'I’h«‘ 'I’enth Circuit came to a similar conclusion in a case 
involving a xMagistrate’s refusal to turn over written state- 
jnents of (Jovernment witnesses at a preliminary hearing 
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prior to indictment. (See Robbins v. United States, 476 
F2d (10th Cir., 1973).) Tn reaching: this conclusion the 
Tentli Circuit stated: 

“Ap|)ellant argues that since a preliminary hearing 
has been held to l)e a critical stage of criminal process 
requiring assistance of coun.sel, it follows that no limi- 
tation may lx? placed on the rights of defense counsel 
to fully cross-examine a witness and require the pro- 
duction of any statement the witness may have made 
or adopted. 

The Court is bound to follow the riKpiirements of the 
Jencks Act. The language of that statute is clear . . . 
The Act . . . provides that the statement or rejwrt 
sliall not be disclosed until the witness has testified on 
direct e.xamination ‘in the trial’ of the ca.se. A pre- 
liminary hearing can scarcely be characterized as a 
trial, (p. 32)” 

Thus, it is clear that the Jencks Act does not require the 
(loveriunent to turn over statements of its witnesses until 
tliey have testified at trial and that Judge Curtin abused 
his discretion by making sucJi an order. 
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POINT II 

Investigative files of state and federal agencies are 
not “statements”, as defined in Subsection (e) of 
Tile 18 United States Code Section 3500, and so are 
not subject to production under the Jencks Act. 

“SUiteiueiit" is defined hy subsection (e) of the .Jencks 
Act as: 

(1) a written statement madt' by said witiu’ss and 
sif,nied or otluu’wise adopted or aj)proved by him; 

(2) a stenographic, meclianical, electrical, or other 
recording, or a tran.scri})tion thereof, wliicli is a sub- 
stantially verbatim re<-it!d of an oral statement made 
by said witiit'ss and I’ecorded contemporaneously with 
the making of such oral statement: or 

(.J) a statement, however taken or recorded, or a ti’an- 
scription thereof, if any. made by said witness to a 
grand Jury. 

The clear iiitent of the .Jencks Act is to pro.scribe the 
production of investigation files of agencies. I’nited Statc.'< 
r. (i'CiiiiiKjr, 273 F2d 3.5S (2d Cir., Ib.'ib). If, however, an 
agent testifies at trial on the results of his investigation, 
the defense wouhl be (‘iititled to that j)ortion of tin* inves- 
tigative file which constitutes the agent's report {Unilrd 
State.s V. O'Connor, ibid.) and which related to his trial 
testimony (IS I'.S.t’. <§ 3.")(M>(c) ) ; Cnited Slates r. Him 
haunt, 337 F2«l 4!H), 4!»7-4!)S (2nd Fir.. 1!)(:4). 

Consequently, if Deputy Sheriff Jiehm were to testify at 
the trial in the case concerning his arrest of defendant 
(jibbons ami sub.se(pient .veiziire of certain stock certifi- 
cates, credit cards and payroll checks (tioverninent E.xhibits 
J. 2. 3 and 4), only a very limited portion of tJie Marion 
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County, Ohio Sheriff's investigative lile (Goveriunent Ex- 
hibits I, 2 and 3) would be rtH|uired to be turned over to 
tlie defease. The Jeneks material portion of the investiga- 
tion file woidd in that ease be Deputy Sheriff liehm’s report 
relating to defendant Gibbons arrest and resulting seizure. 
The investigative file of the United States Swret Service 
Agency ((joviTiunent Exhibits 4, 5. and b). would be sim- 
ilarly treated. 

As argued in I’oint 1 of appellant’s brief, the tioveni- 
ment's position is that disclosure of any imrtion of the 
investigative files at the Suppression .bearing level is un- 
timely. However, since tbe issue of the scope of , Jeneks 
material will undoubteilly arise at the trial of the case, 
when apiH’llate review may be unlikely, appellant piesents 
this issue at this time so that the issue may be clarified 
for the future. 

Conclusion 

Eor the foregoing reasons, the order of the District C ourt 
suppressing tin* (Jovernment's evidence should l)e reversed. 

Dated: Duffalo, N»‘w York. March 7, 1974. 
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